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Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 1583] 


The Committee on the Judiciary, to which was referred the bill, 
(H.R. 1583), for the relief of Francis A. Gunn, having considered the 


same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 
PURPOSE 


The purpose of the proposed legislation is to pay the sum of 
$6,984.82 to Francis A. Gunn, of South Weymouth, Mass. Such sum 
represents reimbursement for actual additional costs incurred by the 
said Francis A. Gunn in constructing a building to be used as quarters 
by the South Weymouth branch of the Boston post office, such addi- 
tional costs being caused by delay in the granting of the Civilian 
Production Administration authorization necessary for such construc- 
tion, 

STATEMENT 


It appears that Mr. Gunn had a contract with the Post Office 
Department to construct a building to be used as quarters by the 
South Weymouth branch of the Boston post office. During March 
1946 the Civilian Production Administration issued a Veterans’ 
Housing Program Order No. 1, wherein all construction required the 
approval of the Civilian Production Administration, which prevented 
this contractor from performing the contract within the time covered 
by the said contract and delayed his period of performance until such 
later time that the cost of doing the work had substantially increased, 
and during this period Mr. Gunn states that he was under threat and 
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duress of the Post Office Department to perform his contract or suffer 
great penalty and loss for his failure to do so. 

Mr. Gunn further states that the Civilian Production Administra- 
tion prohibited and prevented him from performing his contract until 
such time as he had suffered great and substantial loss. 

In Mr. Gunn’s statement he says the Post Office Department 
assured him that there would be no difficulty getting permission to 
build, and that they would get the permit themselves from the CPA. 
Their responsibility in this regard is witnessed by the fact that they 
did make the first applic ation for the permit. Mr. Rapp, the in- 
spector in charge at the Boston post office, furnished Mr. Gunn with 
the required blank application forms from the Boston CPA office, and 
between the architect, the contractor, and himself they filled it out 
and gave it back to him for submittal. It was Mr. Gunn’s under- 
standing that the executed form went to the Washington office of 
the Post Office and was submitted from there. 

He states he knew nothing further about it until he discovered on 
August 16, 1946, from the Boston office of the CPA that the permit 
to build had been denied on August 6. The denial was sent to 
Fourth Assistant Postmaster General Myers by the Boston CPA on 
August 8, and there was further corespondence with him by the 
CPA on August 12 regarding it. Meanwhile, on August 8, his con- 
tractor had started construction with the understanding that the 
permit was coming through and in ignorance of the fact that it had 
already been denied. 

It was not until after considerable effort by the Post Office De- 
partment to get favorable action from the CPA that the obligation 
of getting the permit was thrown back on Mr. Gunn by the Post 
Office Department. During the process of trying to get this permit, 
they requested Mr. Gunn to submit one himself through the Boston 
office, giving assurance that it would receive favorable action. The 
application was filed with the CPA on August 29 and denied by them 
on October 4, 1946. Finally, a further application filed by Mr. 
Gunn on January 3, 1947, was approved on January 21. 

Meanwhile, the OPA control of prices and materials had been re- 
leased, and prices and costs of construction had risen rapidly. Also 
the protracted delay and the uncertainty of when they could get a 
permit forced the closing down of the construction job entirely and 
the disruption of their organization to build. After permission was 
granted on January 21, 1947, they had to start over again the whole 
process of lining up material, labor, and subcontractors, and it was 
not practice ‘able to start construction again until about March 6. 
From then until the middle of July their plans were held up due to 
the unwillingness of the bank to finance the construction because the 
rental income was not commensurate with the cost of construction, 
and the Post Office rigidly refused to allow any consideration for the 
increased cost forced upon Mr. Gunn. 

Construction was finally started under the threat of the Post Office 
Department that if they did not build it themselves, they would put 
contractors in there at their expense. The construction was reopened 
on August 8 and the work was completed December 17. The effect 
of the delay forced upon Mr. Gunn by the Government in not allow- 
ing him to proceed with the contract from August 1946 until August 
1947 resulted in approximately 20 percent increase, or $6,000. The 
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actual cost of construction was $25,695, with incidental expenses 
bringing it to over $36,000. 

Whereas in August 1946 the contract called for a cost not to exceed 
$30,000, the delay resulted in the above cost. This actual increase 
in cost was directly in line with authoritative indexes of the increase 
in construction cost during that period. For example, the index of 
construction costs published by E. H. Boeck Associates of Cincinnati 
showed that the index for August 1946 was 159.4, and in September 
1947 was 189.9. Applying this increase in cost to the contract price 
of $30,000 in August 1946 results in an increased cost of $5,721. 

Mr. Gunn’s contention is that this increased cost was forced upon 
him entirely by the action of the United States Government wherein 
the CPA interfered with his contract with the Post Office Department 
and prevented him from carrying out his contract in accordance with 
the original proposal to furnish the quarters at an annual rental of 
$3,000, and that this action resulted in a direct loss to him of approx- 
imately $6,000. 

The subcommittee of the Judici iary Committee has given careful 
consideration to the reports submitted on this bill by the office of the 
Postmaster General and other Government agencies, and particularly 
a brief submitted by the claimant under date of January 15, 1952, in 
answer to objections heretofore raised by the subcommittee with 
respect to favorable action on the bill. After considering all the 
information available, the subcommittee has concluded that the 
claimant is entitled to the relief sought and therefore recommends 
favorable action. 

Attached hereto and made a part of this report is the above referred 
to letter from the Postmaster General as well as various affidavits 
submitted by the claimant, together with the brief dated January 15, 
1952. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington 25, D. C., November 7, 1949. 
Hon. EMANUBL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuatrMan: Further reference is made to your request for a report 
on H. R. 5274, a bill for the relief of Francis A. Gunn. 

The measure provides for payment of the sum of $6,984.82 to Francis A. Gunn 
as reimbursement for actual additional costs incurred by him in connection with 
the construction of a building to be used as quarters by the South Weymouth 
branch of the post office at Boston, Mass., ‘‘such additional costs being caused by 
delay in the granting of the Civilian Production Administration authorization 
necessary for such construction.” 

Pursuant to your request there are submitted copies of the papers that are ma- 
terial to the facts, 

A brief summary of the evidence is as follows: 

On October 11, 1945, the Department. accepted the proposal of Mr. Francis A. 
Gunn to lease quarters for the South Weymouth branch of the post office at Boston 
for a term of 10 years, said contract involving the provision of 2,016 square feet 
on first-floor space and 2,016 square feet of cellar space with an annual rental 
of $2,400, including heat. Construction of the building did not begin immediately 
following the award of the contract, possibly because of construction cost increases. 
Subsequently, it developed that additional space was required due to changed 
service conditions, and on June 25, 1946, the Department awarded a new contract 
to Mr. Gunn for a 10-year term, involving the provision of 2,400 square feet of 
first floor-space and 900 square feet of cellar space at an annual rental of $3,000, 
no service items included. Prior to the award of this new contract, and effective 
March 24, 1946, Veterans’ Housing Program Order 1 was issued requiring author- 








4 FRANCIS A. GUNN 


ity to be obtained from the Civilian Production Administration for such construe- 
tion. Accordingly, Mr. Gunn signed application with Civilian Production Ad- 
ministration for authority to proceed with construction, on Form CPA-—4423, 
dated May 24, 1946, which indicated an anticipated construction cost of $36,000, 
and the case was submitted to the Civilian Production Administration for con- 
sideration on July 18, 1946. The application for authority to begin construction 
was denied by the Civilian Production Administration on August 8 and October 
4, 1946, but a renewed application was granted on January 21, 1947. Construc- 
tion of the building appears to have been commenced during the latter part of 
September 1947, and was completed in approximately 3 months at a cost, accord- 
ing to Mr. Gunn, of ‘over $36,000.” 

This matter has already been the subject of considerable correspondence. The 
basic facts are set forth in more detail in the attached copy of a letter, dated 
February 25, 1948, to the Comptroller General of the United States. Attention 
also is invited to the attached copy of a decision of the Comptroller General of 
the United States, dated March 26, 1948, denying relief to the lessor under his 
contract on legal grounds therein set forth. 

From the evidence it appears that any increased costs to which Mr. Gunn was 
subjected because of a rising construction price trend were due to his own failure 
to proceed promptly with the earrying out of the basic contract which was awarded 
to him on October 11, 1945. The fact that the Department later did, for service 
reasons, negotiate with him for additional space would seem to have no bearing 
on the question at issue, since those negotiations could have been undertaken at 
any time during the contract term had he proceeded promptly with the construc- 
tion contemplated by the contract which was awarded to him on October 11, 
1945. Furthermore, Mr. Gunn continued to procrastinate for months after he 
had obtained Civilian Production Administration approval of the project. During 
this entire period there was a substantial advance in the building-cost index. 
However, it is also true that there was only a very small increase in basic costs 
during the approximate period of 3 months, subsequent to October 1945, which 
it should have taken to complete the structure had Mr. Gunn elected to proceed 
promptly with the work following the award of the basic contract on October 11, 
1945. 

In view of the foregoing, this Department does not recommend the enactment 
of this measure. 

This Department has been advised by the Bureau of the Budget that there 
would be no objection to the presentation of this report to your committee. 

Sincerely yours, 
J. M,. DoNALDSON, 
Postmaster General. 


CLAIM oF Francis A. GUNN FOR REIMBURSEMENT FOR ADDITIONAL Cost IN 
CONSTRUCTING QUARTERS FOR THE SouTH WEYMOUTH BRANCH OF THE BosTON 
Post Orrice, CAusED BY DELAY IN GRANTING CIVILIAN PRODUCTION ADMIN- 
ISTRATION AUTHORIZATION 


(Submitted by Francis A. Gunn, 82 Pleasant Street, South Weymouth 90, Mass.) 


To the Honorable Members of the Congress of the United States: 


In support of my request for relief from my pecuniary loss resulting from the 
interference and delay put upon me by the Civilian Production Administration, 
wherein they interfered with and prevented the carrying out of my contract w ith 
the Post Office Department to build quarters for the South Weymouth branch of 
the Boston post office, I hereby submit the chronological record of the facts, 
together with sworn affidavits establishing the truth of my statements and sub- 
stantiating the justice of my claim for remuneration for the unusual and great loss 
resulting therefrom. 

A, CHRONOLOGICAL DATA 


June 7, 1945: Advertisement for proposals to lease post-office quarters for 
the ‘South W eymouth branch of the Boston post office, wherein proposals were 
solicited by D. J. Rapp, post office inspector in charge of lease investigation, 
Boston post office. 

July 6, 1945: Date of my original proposal to construct building for these 
cael ers at South W eymouth for the United States Post Office. 

3. October 11, 1945: Date of acceptance of original contract. 
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4. June 25, 1946: Date of acceptance of revised proposal substituting for origi- 
nal contract and providing enlarged quarters, submitted by me May 8, 1946 at 
the request of the Post Office Department, stipulating occupancy by the Post 
Office Department on or before December 1, 1946. Accepted—specifically in 
lieu of existing contract—June 25, 1946. 

5. March 26, 1946: Effective date of Veterans Housing Program Order No. 1. 
By virtue of this act, the subsequent construction required approval by CPA. 

6. May 24, 1946: My original application for authority to begin construction 
was filed by me with the CPA through the Post Office Department in Washington 
on this date. 

7. August 8, 1946: This application was denied by notice to the Fourth Assist- 
ant Postmaster General. 

8. August 16, 1946: First information recieved by me of this denial, which I 
obtained by inquiry at the Boston CPA office. 

9. October 4, 1946: Second application for authority to build, filed with CPA 
on August 30, 1946, was denied. 

10. January 3, 1947: Final application for authority to build was filed with 
CPA. 

11. January 21, 1947: Final application approved. 

Proceeding under verbal assurance from the Civilian Production Administra- 
tion that the permit would be granted, excavation was started on or about August 
8, 1946. Information on denial was not received until August 16. A partial 
authority to construct the foundation only was applied for and granted by the 
CPA on August 19, 1946. The contractor was kept on the site until December 
25, 1946, when due to the closing in of winter and the repeated denials of CPA 
to continue with the work, suspension was forced. 

Resumption of work was delayed due to lack of authority and the affecting cir- 
cumstances until September 17, 1947. Therefore, construction of the superstruc- 
ture was delayed 1 year by the refusal of the CPA to grant authority to carry out 
my contract between September 1946 and 1947. Final completion of the con- 
struction was on December 16, 1947. 

(The affecting circumstances referred to above cover the inclement weather at 
the time final approval was granted, the further fact that the contractor who was 
engaged to build the post office was otherwise engaged, and the further fact that 
the increased costs had thrown out of balance the proportion of the contractual 
rental income as compared to the cost of construction, to the extent that banks 
were unwilling to advance construction loans, all of which resulted in delay in the 
actual start of construction.) 

The above data proves definitely that I had a contract from the post office 
branch of the United States Government to construct a building for the South 
Weymouth branch post office, and further that I was ready, willing, and active 
in attempting to perform the contract, but finally was prevented from such per- 
formance by the action of the Civilian Production Administration until the cost 
was greatly increased. 


B. DATA AS TO COST OF CONSTRUCTION AND THE AMOUNT OF LOSS RESULTING FROM 
CPA INTERFERENCE WITH MY CONTRACT WITH THE POST OFFICE DEPARTMENT 


(1) My proposal to furnish the Post Office Department quarters for $3,000 
rental a year, under date of May 8, 1946, was based on a 10-percent gross rental 
return on the total over-all cost of construction, namely, $30,000. 

(2) On August 17, 1946, I executed an agreement with the company of John 
Hamre & Son of 55 Buckingham Road, Quincy, Mass., to act as the contractor 
to construct the building, and this agreement was based on an over-all cost of 
$30,000. 

(3) The total actual cost of the construction was $36,983.82, covering the 
following payments: 


John Hamre & Son__- : ess Sk Ses 
E. T. Dwyer Co., subcontractor under Hamre_. 1, 056. 00 
Other costs and expenses covering architect, surveys, and interest 


on construction loans. _-__. : sabe ; 1, 341. 97 


Actual construction cost____________- 4 36, 983. 82 
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(4) Summary: 
Actual construction cost (period was from September 1947 to De- 


EE Daa oo ok ee a i Cu ee ees ge $36, 983. 82 
Contract estimate of cost from August 1946 to December 1946____- 30, 000. 00 
NOR RANITS e a i c se 6, 983. 82 


(5) Reliable indexes of construction costs covering the period involved show 
that there was an increase in construction costs consistent with the results expe- 
rienced by us under actual construction. 

Example.—The index of construction published by E. H. Boeckh Associates, 
Cincinnati: 





Babee Deer Tanase Ci ee a re Oe 189. 9 
Bien er: ROG Ma iii a gig oa eG ele padeclan > eked ocak abet . 159.4 
RRR CER OR i i inc nennagdnaencaadiowsedboeces 30. 5 


This increase of 19.13 percent applied to the cost effective in 1946 when my 
contract was stopped indicates a theoretical increase of $5,739 over my prospective 
cost of $30,000. 


(6) Operating statement of my contract for the year of 1948 


Snneth Decne 1 EE Se Gain dios ec Adria ek wk dc Swkdkima he onbiie $3, 000. 00 
Expenses: 
FE ine eo een ee eee gabe aaa $34. 10 
SOUONNG CU ai bik dis cut wand dm binbs She wares 45. 40 
EORUINEE COR Maia bas bai pine Sarita ig a eda toh a naan 22. 00 
Snow and rubbish removal.=.................-......<. 89. 40 
Nira a a a a eae 4. 82 
PUGDS OF VERDUORIIN oo oe a i ee 200. 00 
Repairs: 
I ea 4. 25 
Ce a a ae 4. 50 
I oe 6. 57 
TN ne er ea da 10. 15 
SN i a A a 3. 00 
Oe, Tere IIR ioe ne oo wk care ckieeakne 16. 09 
OG aia aa sh aA Ne a ee oa 245. 18 
PARDAMIOORE TS ROPORDE) oii ids cic ncaaanee ae vine 150. 00 
Depreciation (2x4 SOE Sit is id cond al docs ab 868. 56 
SAI sca sass esk ed acta a aaa ah plas keiasik doh a aaa 426. 00 
UI I i a ae eh os ees a in on ea 2, 130. 02 
Net income on contract for year 1948_...................-..----.- 869. 98 
Less 5-percent interest on loan of $30,000_..............--..--.--- 1, 500. 00 
Net loss on contract for year 1948___........-....-.-.---.-- 630. 02 


Loss to be expected over period of contract, using 1948 as an average.. 6, 300. 20 
D. APPEAL FOR INDEMNIFICATION 


Summation.— Whereas the facts set out above, which are attested to in sworn 
affidavits submitted herewith, show that I had a contract with the United States 
Government from October 11, 1945, which I was compelled under threat of heavy 

snalties by the Post Office Department to perform in the building of South 
Wevisenth quarters for the Post Office Department, an agency of the United 
States Government, this contract being subsequently revised to provide larger 
quarters in a substituting contract as of June 25, 1946; and 

Whereas during this period of time, namely, March 26, 1946, the Congress of 
the United States issued a Veterans’ Housing Program Order No. 1, wherein all 
construction required the approval of the Civilian Production Administration, 
and that by this act there was set up another agency of the United States Govern- 
ment which subsequently interfered and prevented me on Pree my con- 
tract within the time covered by the contract, and delayed my period of per- 
formance until such later time that the cost of doing the work had substantially 
increased; and 


Pitre or Reaeeie0 
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Whereas during this period I was under threat and duress of the first agency 
of the Government, namely, the Post Office Department, to perform my contract 
or suffer great penalty and loss as a result of my failure to do so; and 

Whereas the second agency of the Government prohibited and prevented me 
from performing my contract until such time that I did suffer great and sub- 
stantial loss, 

I do now, therefore, respectfully petition the Congress of the United States to 
indemnify me by special act and appropriation for the loss which I suffered, 
which has been established in the foregoing data as being actually $6,983, and by 
so doing rectify an injustice caused by two agencies of the United States Govern- 
ment with conflicting powers and exercising authority over me to my detriment. 

I hereby submit my own personal affidavit by sworn testimony of the facts as 
enumerated in this petition. 

(Signed) Francis A. GuNN, 
2 Pleasant Street, South Weymouth 90, Mass. 

Francis A. Gunn, being duly sworn, on his oath deposes and says that he is 
the person who subscribed his name to the foregoing statement, and that the 
matters and facts set forth in said statement are true. 

State or MASSACHUSETTS, 
County of Norfolk, ss: 
Subscribed and sworn to before me this 15th day of July 1949. 
[SEAL] DanteL L, O'DONNELL, 
Notary Public in and for Norfolk County, State of Massachusetts, 


My commission expires December 12, 1949, 





John A. Hamre, Jr., being duly sworn, on his oath says that he is a partner 
with his father, John Hamre, Sr., of the company of John Hamre & Son, located 
at 55 Buckingham Road, Quincy, Mass., and that his firm was the general con- 
tractor in charge of the construction of the South Weymouth branch of the 
Boston post office, and that he makes this affidavit for and on behalf of said 
company, and his statement is as follows: 

That on or about August 8, 1946, he was requested to submit an estimate for 
the construction cost of a branch post office to be erected at 86 Pleasant Street, 
South Weymouth, Mass., by Francis A. Gunn, of South Weymouth, who furnished 
plans and specifications for the proposed building, and that he did figure the 
plans and that his estimate, based on the asssmption that construction could be 
started immediately, was that the total construction cost would be $28,000, 
and that if the work had been allowed to proceed without interruption, it could 
have been built for that amount; 

And further that he was advised by Francis A. Gunn that an application for 
a permit had been filed with the CPA through the Post Office Department, and 
that verbal assurances had been received from the Boston office of the CPA that 
the permit would be granted; therefore, proceeding on these facts and assumptions, 
excavation for the building was started on August 12, 1946, but on August 16, 
Mr. Gunn, received information that the permit had been denied by the CPA 
and the work was halted until permission could be obtained to continue it; 

And further that on August 29, 1946, Mr. Hamre, Mr. Gunn, and Inspector 
C. 8. Wibel, inspector in charge of lease investigation, went to the Boston office 
of the CPA and consulted with officials there regarding the issuance of a permit, 
and they received verbal assurances that a new application would receive favor- 
able consideration, and thereupon Mr. Gunn did submit a new application for the 
construction of the building at an estimatea cost of $28,000. At that time, Mr. 
Gunn received permission to build the foundation, and work proceeded, and the 
foundation was completed; 

And John A. Hamre, Jr., further certifies that on or about October 6, 1946, 
Mr. Gunn was advised that his second application had been denied by the CPA, 
and subsequent attempts to have this ruling reversed failed, so the foundation 
was covered over to protect it from the weather and the job was closed down 
until a permit could be obtained to complete it. This suspension was in the 
week of December 25, 1946; 

And further that work was resumed September 17, 1947, and the contract was 
finished on December 16, 1947, and that during this period of delay in construc- 
tion there was approximately 30 percent increase in construction costs, but due 
to the fact that he had accumulated some materials and had commitments on 
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various subcontracts, the total cost of the building was held to $34,585.85, inclusive 
of payments to himself and subcontractors. 
(Signed) Joun A. Hamre, Jr. 


STaTe oF MASSACHUSETTS, 
County of Norfolk, ss: 

The above-named John A. Hamre, Jr., personally known, appeared before me 
this day and acknowledged the above signature to be his free act and deed and 
took oath to the truth of the above statements to the best of his knowledge and 
belief. 

[SEAL] (Signed) Danret L. O’DoNNELL, 

Notary Public. 

Date: July 15, 1949. 





CiaimM OF Francis A. Gunn Unper S. 668 oF THE EIGHTY-SECOND CONGREsS, 
GIVING ADDITIONAL INFORMATION FOR THE CONSIDERATION OF THE SENATE 
COMMITTEE ON THE JUDICIARY 


(Submitted by Francis A. Gunn, 82 Pleasant Street, South Weymouth 90, Mass., 


January 15, 1952) 


1. Referring to the section headed ‘“‘Statement”’ in the confidential committee 
print accompanying H. R. 5274, I respectfully submit that the first four para- 
graphs, referring to my original proposal to the Post Office Department, which 
was submitted on July 6, 1945, and accepted by the Post Office Department on 
October 11, 1945, should be stricken out of consideration on the following premise, 
namely: 

That the original contract either as to date or cost effects has no bearing on my 
claim and is entirely immaterial in considering the merits of my claim, and all 
reference to it should be stricken out of the evidence as to whether this bill of 
relief should be voted, because the Post Office Department entered into an 
entirely new contract on June 25, 1946, in lieu of the original contract, as stated 
in the letter of the Postmaster General dated November 7, 1949, which appears 
on page 3 of the confidential committee print. 

My claim is based entirely on the delay that the construction under the new 
contract was subjected to because of the conflict between the two agencies of the 
Government, namely the Post Office Department and the CPA. The increase 
in cost during the time between October 11, 1945, date of the original contract, 
and June 25, 1946, date of the final contract, is not taken into my computed loss 
and is not a part of my claim or an issue in the decision as to the justification of 
indemnity. 

2. Referring to the fifth paragraph, wherein an attempt is made to place blame 
upon me for not proceeding immediately with construction after the CPA 
granted approval on January 21, 1947, and which furthermore states that work 
on the building was not started until after September 18, 1947, my answer is that 
this is a misstatement ef the facts affecting my loss insofar that it ignores material 
facts that happened prior to the final action of the CPA in granting approval of 
the contract on January 21, 1947, and further that it is an untrue statement of 
fact wherein it states that construction on the building did not start until after 
September 18, 1947, as witnessed by the following account of what actually 
happened: 

The contract was accepted by the Post Office Department on June 25, 1946. 
In anticipation of this award of the new contract, I signed CPA Form 4423 and 
submitted same to the Post Office Department on May 24, 1946 (see exhibit H,} 
my letter to Inspector D. J. Rapp under date of May 24, 1946); and according 
to the Postmaster General’s letter of November 7, 1949, the case was not presented 
to CPA by his office until July 18, 1946, a delay of 54 days at a vital time (see 
exhibit K). Meanwhile I had been given verbal assurance by the Post Office 
officials and the CPA office in Boston that it would be granted, and as a result 
of these assurances my contractor started excavation on August 12, 1946. (See 
affidavit of J. Hamre, contractor, on page 13 of the confidential committee print 
and also exhibit M.) The foundation was completed and had to be cradled and the 
job closed down because of lack of approval by CPA. The contractor and crew 
were retained until the week of December 25, 1946, when work was finally 





1 Exhibits are filed with the Subcommittee on the Judiciary. 
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suspended and construction loan was withdrawn by the bank because of lack of 
authorization from CPA. 

Final application was approved by CPA on January 21, 1947. At that time 
the contractor had become engaged in another contract, and costs had risen so 
much that the construction loan had to be renegotiated. The time that elapsed 
between CPA approval and September 17, 1947, when construction was resumed, 
was consumed in a continuous effort by the claimant to overcome the difficulties of 
getting finance, material, and the unavoidable delay of getting the contractor back 
on the job. 

It was in this period and due solely to the interference by the CPA with the 
performance of the contract by the claimant in 1946 that the loss was caused for 
which the claimant petitions indemnification and reimbursement. 

If the CPA had not interfered with my contract with the Post Office Depart- 
ment by denying my application for permission to proceed with the construction 
on August 8, 1946, it is perfectly clear that the building would have been com- 
pleted in approximately three months, or by November 15, 1946, at a probable 
cost of $28,000 to $30,000, whereas the final cost of construction was $36,984.82, 
and that this increased cost was due to the CPA interference with the time of 
performance called for in the contract and also the additional cost of having to 
suspend a contract and then reopen it, which is further borne out in the affidavit 
of the contractor, John A. Hamre, Jr. 

3. Referring to the sixth paragraph of the statement, wherein it is stated that 
having knowledge of increased costs, that I should have qualified my proposal so 
that such increased costs would have been compensated by the Post Office Depart- 
ment, the subject matter of this sentence appears to refer to the period of time 
between the first proposal date of July 6, 1945, and its acceptance by the Post 
Office Department on October 11, 1945. In the first place, this whole discussion 
is not pertinent and should be stricken out for the reasons detailed in item 1 above 
and summarized as follows: 

The actual contract to be considered is the one approved by the Post Office 
Department on June 25, 1946 (exhibit F). However, I gladly make the following 
explanation: 

It is true that during that period of time, the time for acceptance of the pro- 
posal was extended twice, but at this particular time there was a lack of authentic 
knowledge that costs were rising on contract work to the extent which afterward 
proved true (exhibit B). After the proposal was approved I had no way of quali- 
fying the subsequent negotiations with the Post Office Department to carry out 
the contract except within the limits acceptable to that Department, and I was 
limited in my action of getting started on construction by the difficulties which 
were caused directly by the procrastination of the Post Office Department in 
approving the proposal from the time I made it in July until October 11 of 1945. 

(N. B.—Original estimate obtained by claimant at time of proposal—July 
6, 1945—was $18,000. It took the Post Office Department 3 months to act 
and the lowest bid‘received was $27,000. Estimate good only for 30 days. 
Increase due to delay, $9,000.) 

A large part of the time lost between acceptance of the first contract on Octo- 
ber 11, 1945, and the acceptance of the new contract on June 25, 1946, was caused 
by dilatory action in the office of the Postmaster General, as the new proposal for 
a larger building was submitted by the claimant on May 8, 1946, on the required 
Post Office Form 1400. Actually, the proposal was made verbally by me to the 
officials of the Post Office Department in their Washington office on April 4, 1946 
(see exhibit E). Therefore, the time between April 4 and June 25, 1946, was 
used entirely by the Post Office Department in making up their minds whether 
they would accept a new contract for a larger building in lieu of the original 
contract (exhibits G and I). 

It is apparent that the basis of the finding in the committee report that my 
loss was due to laxity on my part in not starting construction was evidently the 
information furnished the committee by the Postmaster General, one contention 
of which is that I should have proceeded immediately to construct the building 
upon receiving the approval of the Department on October 11, 1945. It is not 
sensible that construction of a building could be started the next day after the 
signing of a contract. An architect had to be engaged, plans drawn, specifica- 
tions made up, invitations for bids submitted to contractors and opened at a given 
date, and negotiations effected with banks for construction loans. All of these 
matters take time, and the only. possible loss of time that I may be charged with 
is between October 11, 1945, and April 4, 1946, and the above activities used the 
greater part of that time. 
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The contention in the letter of the Postmaster General that ‘‘change to larger 
building could have been negotiated any time during the contract term’”’ is ridicu- 
lous. Any such change proposed by the Post Office Department after construc- 
tion had started would have required a new contract on the basis of prevailing 
costs, which would have been much higher, or changes would have been done as 
extras at corresponding higher rates. Therefore, if the original contract had been 
started in October of 1945 as suggested in the Postmaster General’s letter, it 
probably would have been built in accordance with the contract. This would 
have been a bad blunder, as the present building is 20 percent larger and it has 
proven to be none too large to meet the requirements of the station, and in fact 
more space could be used at peak times. 

Evidence of the noncooperative and inflexible attitude of the Post Office Depart- 
ment and of the pressure and compulsion that I was under to comply with their 
requirements is contained in the letter of the chief inspector, D. J. Rapp, of the 
Boston office, written to me under date of June 7, 1946 (exhibit I), wherein the 
Post Office Department is demanding an extension of time to consider my pro- 
posal of May 8, 1946, from June 15 to June 30, under the threat that if I did not 
grant the extension, that they would proceed against me legally to enforce the 
earlier contract that was approved on October 11, 1945, and which had become 
unworkable because of their delay in accepting the original proposal of July 6, 
1945. 

Your attention is called to the following quotation from that letter of the tele- 
gram received by the inspector from the Post Office Department in Washington: 

‘At this time it seems impossible to take action on the offer by June 15, 1946 
The inspector should ask Mr. Gunn for an extension of time to and including 
June 30, 1946, reminding him that in the event he makes it impossible for the 
Department to act on his revised offer, the case simply reverts to the matter of 
enforcing the contract entered into on October 11, 1945, and by which he is al- 
ready bound,” 

Similar statements appear in letters the Post Office Department wrote me 
under dates of March 22, 1946, November 4, 1946, and March 11, 1947 (exhibits 
C, O, and P). 

4. In the final sentence of the 6th paragraph of the statement in the con- 
fidential committee print, reference is made that. legislation was passed during 
the war providing ‘‘relief from liability for damages or penalties resulting from 
compliance with the priority system.’”’ It would appear to me that I was refused 
such relief by the Post Office Department where in on numerous occasions they 
threatened me with court action if I did not proceed to carry out my contract after 
I had been prevented from doing so at the time specified in the contract, and by 
their action they directly and with knowledge of the facts committed me to the 
excessive cost from which I had asked to be relieved. 

In other words, on August 8 when the Postmaster General was notified by the 
c. p. a. that my application to build was denied, the contract was actually broken 
because time was of the essece of that contract, as it called for performance by 
December 1, 1946, and it was within the power of the Postmaster General at that 
time to have ceased in his demand for the construction of this building under the 
terms of that contract. (See exhibit F.) 

And furthermore, it would appear to me that unless I obtain relief as requested 
under 8. 668, I am in danger of suffering a real penalty as the indirect result of 
the interference with my contract, insofar that the increased cost of construction 
resulting has made an uneconomic situation in the operation of this building 
under the tenure leased to the Post Office at a rent of $3,000 a year. The net 
operating loss under this lease has been as follows: 1948, $780.02; 1949, $875.19; 
1950, $839.17; total, $2,494.38. Divided by 3, an average annual loss of $831.46. 

If this experience maintains itself over the next 7 years, I am in extreme hazard 
of the loss of my property by foreclosure to the bank that has a mortgage on it. 
I am in extreme danger of suffering the penalty of not only the loss in increased 
cost of construction, but also of my whole investment in the property, including 
land and buildings. It does appear that I am in fact suffering a penalty resulting 
from compliance with the priority system. 

The facts remain, after everything is considered, that the final contract which 
was accepted by the Post Office Department on June 25, 1946, is the only one 
under consideration; and that I was ready, able, and willing to carry it out and 
did everything possible to do so, as evidenced by the starting of construction on 
August 12, 1946, before approval by CPA. I was interfered with and prevented 
from performing my part of the contract by the conflicting authority of the 
CPA, and this interference caused me a direct loss of $6,984.82; and further, 
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such loss is an intolerable burden on me and places me in hazard of the loss of 
my entire property because of the uneconomic condition resulting therefrom; and 
therefore, simple justice warrants the passage of Senate bill 668. 


ANSWER TO REPORT OF POSTMASTER GENERAL REGARDING §&, 668 


The recommendation of the Committee on the Judiciary was apparently based 
on the report to the committee by Postmaster General J. M. Donaldson in letter 
of November 7, 1949, because the committee report restates the contentions 
therein. I believe that these contentions have been adequately refuted in the 
prepared brief herewith, but nevertheless I feel that it is incumbent upon me to 
satisfy the committee on the points raised by the Post Office Department, and 
therefore, while I realize that the following detailed explanation is sometimes 
repetitious, it seems necessary to make specific answer so that this information 
may be complete of itself. 

In the confidential committee print there appears a copy of another letter from 
Postmaster General Donaldson to Hon. Lindsay C. Warren, Comptroller General 
of the United States, under date of February 25, 1948, and the reply of the 
Comptroller General under date of March 26, 1948. These letters, together 
with a multitude of copies of extracts from the Post Office Department files, are 
apparently submitted as exhibits presented in opposition to my petition. Insofar 
as they have any bearing on the merits of my petition, I respectfully submit that 
they are immaterial and not pertinent to the facts affecting the merits of my 
petition and the base upon which it rests, namely: 

That I was ready, able, and willing to carry out my proposed contract approved 
by the Post Office Department on June 25, 1946, and in fact started to do so on 
August 12, 1946, and would have completed it on or before November 15, 1946, 
if I had not been interfered with and prevented from proceeding with the work 
by the CPA by their denials of required approval on August 6 and October 4, 
1946 (exhibits K and N). 

I believe that the exhibits and contentions of the Postmaster General in the 
main are in reference to matters other than that covered in the petition and 
occurrences which happened before June 25, 1946. In particular, the letter of 
the Postmaster General dated February 25, 1948, and the reply of the Comptroller 
General dated March 26, 1948, have to do with an inquiry by the Postmaster 
General as to whether the Post Office Department could correct the evident 
injustice of the leasehold contract by increasing the rental consideration, and 
by the very nature of the subject matter had nothing to do with the question as 
to whether Congress could pass a bill to rectify the proven injustice of my being 
penalized by the conflicting authority of one department of the Government— 
namely the CPA—over the contractual action of another department of the 
Government—namely the Post Office Department. 

For this reason, then, I request that these exhibits furnished by the Postmaster 
General be disregarded as covered in the accompanying brief presented by me 
refuting the contentions raised in the report of the committee on 8. 668. 

While such elimination of this immaterial evidence serves to join the points at 
issue in the consideration of my petition, yet there must remain in the minds of the 
members of the Committee on the Judiciary and of the committee’s legal staff 
an adverse impression if they have read the prejudicial report presented by the 
Postmaster General as printed in the confidential committee print, and I wish to 
point out some of the inaccuracies and misrepresentations contained therein: 

1. In the letter of Postmaster General Donaldson to Hon. Emanuel Celler shown 
on pages 3 and 4 of the committee print, the statement is made that “fon October 
11, 1945, the Department accepted the proposal of Francis A. Gunn,” and there 
are eight other instances in the report submitted by the Postmaster General 
repeating this statement; yet the fact is that the original proposal referred to, and 
which was approved on October 11, 1945, was made by James P. Donovan and 
Francis A. Gunn and therefore I was only.a joint proponent. (See Exhibit A.) 
Mr. Donovan suffered a heart attack between the date of the original proposal 
and the acceptance thereof which prevented him from carrying on his duties in 
his usual efficient manner, and eventually caused his death in July 1948. 

As he was the practical construction man in the partnership, it can readily be 
understood that his disability had a definitely harmful effect upon decisive action 
immediately following the approval in October 1945. Eventually the full re- 
sponsibility for performance fell upon me and I assumed the sole responsibility in 
the new contract which was approved in June 1946 (exhibit G). This fact is in 
the Post Office Department records, but they fail to disclose it anywhere in the 
report to the committee. 
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2. On page 3 of the confidential committee print in the letter of Postmaster 
General Donaldson, the following statement appears: 

“Construction of the building appears to have been commenced during the 

latter part of September 1947 and was completed in approximately 3 


months “* °° "'™" 
and again on page 6, the following statements appear: 
“Mr. Gunn states that construction was started on August 8, 1947. The 
record shows that construction had not been started on September 17, 1947, 
but was under way on October 2, 1947, so that it must have been com- 
menced the latter part of September 1947.” 
And again on page 7, the statement is made that construction did not start until 
September 1947. Yet the facts are that I verbally engaged J. Hamre & Son on 
August 7, 1946 to start the work as soon as possible, and excavation started August 
12, 1946, and was continued to the completion of the foundation. The contractor 
and his crew remained until the job was closed down the week of December 25, 
1946, because of failure to obtain CPA approval to continue. Work was 
resumed again on September 17, 1947. 

Proof of these facts is contained in the affidavit of J. Hamre & Son on pages 
13 and 14 of the confidential committee print, and further proof is filed herewith 
in photostatie copies of documents (exhibits K, M, and N). 

3. On pages 4 and 6 of the confidential committee print, the Postmaster 
General denies that the Post Office assured me that they would get CPA ap- 
proval to build, whereas the evidence is definite that my first application for 
CPA approval was handled by the Postmaster General’s office in Washington 
(exhibit H) and the denial was returned to the Post Office Department on August 
8, 1946. I am ss to state under oath that I did receive verbal assurance 
from Inspector D. J. Rapp, and file herewith a photostatic copy (exhibit G) of 
my letter to him under date of May 9, 1946, wherein I answer his inquiry whether 
I would need the assistance of the Post Office Department to obtain materials 
and I state that my contractor would need such assistance. The affidavit of the 
contractor, John Hamre, further testifies to the assurance that I had from the 
Post Office Department that they would get the permit from the CPA. 

4. Considerable space is devoted by Postmaster General Donaldson to the 
amount of cost increase, and on page 5 and again on page 7 attention is called to 
claimed varianc: in my estimates of cost. I would point out that these estimates 
referred to are informed guesses at the best, and with one exception were surpris- 
ingly accurate. Filed over my signature but furnished by my architect or con- 
tractor, the high estimate of May 24, 1946, was corrected by the architect in a 
letter on August 1, 1946, to the CPA (exhibit L). 

It is to be noted on page 7 of the confidential print that an increase of cost is 
admitted by the Postmaster General of 20 percent between January 1947 and 
September 1947. The interference with my contract by the CPA was in August 
1946 and the resulting delay lasted until September 1947. (See affidavit of 
contractor.) ; 

In summary of my objections and criticisms of the evidence submitted by the 
Post Office Department, the material was apparently assembled by someone who 
lacked personal knowledge of the actual] details involved in the carrying out of the 
contract or the attending problems imposed on the claimant by the delays forced 
upon him by both the Post Office Department and the Civilian Production Admin- 
istration. This is witnessed by the immaterial and sometimes false testimony as 
to dates and actions presented in the letters and the fallacious reasoning and 
untrue conclusions advanced as the basis for the adverse recommendation. There 
is evidenced in the general tone of the Post Office Department letters a bias or 
mistaken zeal that apparently stems from a desire to build up an adverse position 
to the petition, probably as a protective effort to divert any criticism from the 
Post Office Department. 

The facts remain. The original proposal dated July 6, 1945, and calling for 
acceptance by August 20, 1945, had to be extended to September 29 and then 
to October 15 at the request of the Post Office Department, and was not approved 
until October 11, 1945. 

The second proposal was submitted verbally on April 4, 1946, and forwarded 
on proper forms in writing on May 8, 1946, calling for acceptance by June 15, 
but had to be extended to June 30 at the demand of the Post Office Department 
and was not approved until June 25, 1946. 

Further, this conflicting authority of the two departments of the Government 
was responsible for the damage to the proponent as set forth in his petition, and 
much greater damage to the proponent can only be avoided by the passage of 
S. 668. 

O 





